
 
Hamilton County Law Library News  

Page             Hamilton County Law Library Newsletter 

Questioning the Questionnaire: New PPP-Related Litigation Raises Issues for 
Borrowers 

By W. Matthew Weigel and Joseph E. Lehnert, KMK Law 

                                                                                                                                                  January 2021 

Hamilton County 
Law Library  

Hamilton County        
Courthouse                 

1000 Main Street        
Room 601                             

Cincinnati, OH  45202  
T:513.946.5300                              
F:513.946.5264 

 

http://lawlibrary.hamilton-
co.org 

   
 

 

Inside this issue: 

PPP-Related Litiga-
tion Raises Issues 
for Borrowers 

1 

On-Demand CLEs 2 

Video Conferencing 
at the Library 

5  

Lexis/Matthew 
Bender E-books 

5 

Upcoming Live In-
teractive Webinar 
CLEs 

6 

E-Book Resources 7 

 

NEWS 
Professional legal information, services, and education 

On December 8, 2020, the As-
sociated General Contractors 
of America, Inc. (ñAGCò) filed 
suit in the United States Dis-
trict Court for the District of 
Columbia against the Small 
Business Administration 
(ñSBAò) and Office of Manage-
ment and Budget (ñOMBò).  
The lawsuit seeks declaratory 
and injunctive relief prohibit-
ing the SBA from using a 
ñLoan Necessity Question-
naireò to collect information 
from borrowers who received 
Paycheck Protection Program 
(ñPPPò) loans in excess of $2 
million. 

 

The SBA administers the PPP 
program through various 
banks who served as the lend-
ers for PPP loans.  In submit-
ting PPP loan paperwork to 
these lenders, borrowers were 
asked to certify that the eco-
nomic uncertainty at the time 
of their loan application made 
the loan application necessary 
for the borrower to continue 
operations.  This is often re-
ferred to as the ñuncertainty 
certification.ò  On May 13, 
2020, the SBA, from a regula-
tory perspective, determined 
that all borrowers who had 
secured loans under $2 million 
would be deemed to have pre-
sumptively made the certifica-
tion in good faith.  However, 
on October 26, 2020, the SBA 

released a notice seeking ap-
proval of two new draft, unre-
leased form questionnaires—
Form 3509 for for-profit bor-
rowers and Form 3510 for non
-profit borrowers, in which it 
signaled its intention to re-
quest additional information 
from borrowers with loans in 
excess of $2 million regarding 
their uncertainty certifications.  
Specifically, the new Loan Ne-
cessity Questionnaire contains 
many questions requesting 
information regarding a bor-
rowerôs operations following 
the PPP loan, in order to 
gauge the level of uncertainty 
the borrower was experienc-
ing prior to receiving the loan.   

In its lawsuit, the AGC argues 
the Loan Necessity Question-
naire is arbitrary and capri-
cious and that the govern-
ment failed to follow the req-
uisite process mandated by 
federal law for introducing the 
form questionnaire.  Specifi-
cally, the AGC contends that 
the government violated the 
Administrative Procedures Act 
when the OMB authorized the 
SBA to use the form question-
naire without providing the 
necessary 60 day period for 
public comment.  Moreover, 
the AGC alleges that the ques-
tionnaire runs contrary to the 
intent and purpose of the 
CARES Act, which established  

Cont. on p. 4 
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Tech Tip:  On-Demand CLEs available. 

By Julie Koehne, Systems Librarian  

Follow these steps to get  free CLE credit! 

Step 1:  Login 

An easy button to press to navigate to the On-Demand CLEs. 

Step 2:  After you log in, you will be directed to our  
Remote Access page.  Click on ñSelf-study / On-Demand 
CLEsò button to attend. 
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If you attended the live CLE, 
you may watch it again but 
will not get credit again. 

Each CLE has a  
description and handouts tab. 

Step 4:  Watch each video and 
answer the keyword question to  
proceed to the next section. 

Step 5:  After you watch the last 
video and answer the keyword, the  
evaluation will display.  Fill out the 
evaluation and you will be sent a 
certificate with the Bar activity  
number.  Amy will submit the credit 
to Ohio and you submit your own  
Kentucky credit. 

Step 3:  Select a CLE and click the 
ñClick here to get startedò button. 
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the PPP, by requiring a means test, revenue 
impact test, and liquidity test that Congress 
never contemplated. 

 

On December 9, 2020, the SBA issued addi-
tional guidance (FAQ #53) with respect to 
certain PPP borrowers receiving a Loan Ne-
cessity Questionnaire.  This guidance ex-
plains that the Loan Necessity Question-
naire will help the SBA assess the uncer-
tainty certifications made by PPP borrowers 
that received loans of $2 million or more.  
Such assessment will be based on the total-
ity of the borrowerôs circumstances through 
a multi-factor analysis, and the SBA may 
take into account not only the borrowerôs 
circumstances and actions before the bor-
rowerôs certification, but also those that oc-
curred after such certification.  That said, 
the SBA reaffirmed the principle that the 
borrowerôs certification must have been 
made in good faith at the time of the loan 
application, even if subsequent develop-
ments resulted in the loan no longer being 
necessary.  The SBA officially publicly re-
leased the previously draft-only form Loan 
Necessity Questionnaire on December 10, 
2020. 

The AGC has maintained the pursuit of its 
lawsuit, which ultimately requests that the 
court prohibit the SBA from using the infor-
mation gleaned from the Loan Necessity 
Questionnaire in its current form to find a 
borrower was ineligible for a PPP loan, or to 
serve as the basis for denial of a borrowerôs 
application to have its loan forgiven.  While 
this case remains in the very early stages of 
litigation, its outcome could prove signifi-
cant for many PPP loan recipients.   

___________________________________ 

1. Associated Gen. Contractors of Am., Inc. v. U.S. 
Small Bus. Admin., et al., D.D.C. Case No. 1:20-cv-
03567-BAH. 

2. U.S. Small Business Administration, Paycheck Pro-
tection Program Loans Frequently Asked Questions 
(FAQs), 
p. 19, FAQ #53 (Dec. 9, 2020), https://
home.treasury.gov/system/files/136/Paycheck-
Protection-Program-Frequently-Asked-Questions.pdf 

3. Form 3509 (for-profit borrowers): https://
home.treasury.gov/system/files/136/SBA-Form-3509
-PPP-Loan-Necessity-Questionnaire-For-Profit.pdf; 
Form 3510 (non-profit borrowers): https://
home.treasury.gov/system/files/136/SBA-Form-3510
-PPP-Loan-Necessity-Questionnaire-Non-Profit.pdf 

KMK Law articles and blog posts are intend-
ed to bring attention to developments in the 
law and are not intended as legal advice for 
any particular client or any particular situa-
tion. The laws/regulations and interpreta-
tions thereof are evolving and subject to 
change. Although we will attempt to update 
articles/blog posts for material changes, the 
article/post may not reflect changes in laws/
regulations or guidance issued after the date 
the article/post was published.Â Please con-
sult with counsel of your choice regarding 
any specific questions you may have. 
ADVERTISING MATERIAL. © 2020 Keating 
Muething & Klekamp PLL. All Rights Re-
served 

This article is reprinted with the permission 
of the authors. 
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2021 Law Library Subscriptions 
 
Thanks very much to the many subscribers 
who have paid for 2021 law library ser-
vices.  The staff and board appreciate your 
decision to continue as a library user.  We 
will send statements in January as a re-
minder to people who havenôt yet renewed.  
A timely payment ensures your continued 
access to legal information resources and 
services including research support, docu-
ment delivery, newsletters and practice ar-
ea updates, borrowing privileges, CLE pro-
grams, and more.  We wonôt revoke privi-
leges until March 1, so there is time.  
Please contact Vanessa or Lauren with any 
questions about your invoice or library ser-
vices. 

New Website 
 
We hope youôve had a chance to visit our 
newly updated, mobile friendly website! 
The address remains the same –  
lawlibrary.hamiltoncountyohio.gov, but 
the format and design have been mod-
ernized and streamlined for greater effi-
ciency and ease of access. The site was 
custom-designed in-house to provide us 
greater flexibility in curating the content 
you use most. If you have any questions 
or comments, please donôt hesitate to 
contact us at reference@cms.hamilton-
co.org.  

Lexis/Matthew Bender ebooks 
 
Thereôs a new, exciting development on the 
horizon at the Law Library! While we hope 
that soon life and work will resume in a more 
normal fashion, we recognize that remote 
work may be here to stay in some ways for 
many people. With an eye toward providing 
greater online access for our patrons for the 
future weôve worked out an arrangement with 
LexisNexis to provide much of our Lexis print 
collection in ebook format as well as print. 
This means that our subscribers will be able 
to access most of our Lexis print titles from 
home or office! This greatly expands our 
ebooks collection and allows for unlimited 
checkouts, which means that even if another 
subscriber has checked out the ebook that 
you want, you can check it out too. Like be-
fore, you can use an e-reader if you choose, 
but you can also view materials from your 
computer. Weôll provide more details about 
our expanded ebook collection soon, so stay 
tuned for updates! 

Videoconferencing @ at the Li-
brary 
 
Now more than ever, videoconferencing is a 
great way to connect with others in a safe 
and healthy setting. The Law Library offers 
videoconferencing via our Polycom system, 
Skype or Zoom. The Polycom system is es-
pecially useful for various court proceedings 
and for meetings via videoconference with 
incarcerated clients and is available in our 
boardroom. The other services can be set 
up in the boardroom, but also in other pri-
vate conference rooms on site. To schedule 
a videoconference, confirm first that the 
participating court or organization has vide-
oconferencing capability and then contact 
the Law Library to schedule and to test. If 
you have any questions about this service, 
contact our systems librarian Julie Koehne.  

CLE Speaker and Topic Ideas 
 
Weôve already begun planning an exciting 
year of CLE for you in 2021, but thereôs 
always room for more. What topics do you 
hope weôll address with CLEs in 2021? Do 
you have a suggestion for a speaker? Be in 
touch with reference librarian and CLE co-
ordinator Amy Kurlansky with your recom-
mendations. And, sure, you can volunteer 
to speak! 

mailto:vseeger@cms.hamilton-co.org
mailto:lmorrison@cms.hamilton-co.org
https://lawlibrary.hamiltoncountyohio.gov/
mailto:reference@cms.hamilton-co.org
mailto:reference@cms.hamilton-co.org
mailto:jkoehne@cms.hamilton-co.org?subject=videoconferencing
mailto:akurlansky@cms.hamilton-co.org
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Subscriber Benefits 

All subscribers have access to the following 
valuable resources and services:  

Circulation privileges to borrow from over 
40,000 print volumes for up to six weeks at 
a time  

Access to extensive legal information data-
bases from the Law Library, including 
Westlaw, Wolters Kluwer CheetahÊ, Bloom-
berg Law®, Overdrive e-books, HeinOnline, 
and Loislaw treatises  

Wireless network throughout the Law  

Library  

Polycom videoconferencing  

Eight meeting rooms with speaker phones  

Professional reference service by our law 
librarians, available via e-mail, telephone, 
and in person  

Free document delivery by fax or e-mail of 
print and electronic materials  

CLE seminars throughout the year, on legal 
research and substantive topics 

Subscribersô lounge, magazines, daily news-
papers, and coffee  

Bi-weekly news alerts by practice area  

Discounted rates for photocopying  

In addition, solos and attorneys whose firm 
has a subscription have 24 hour remote ac-
cess to Fastcase.com case law, Aspen/ 
LOISLaw treatises, HeinOnline (for under 50 
attorney firms), EBSCOhost, and Wolters 
Kluwer CheetahÊ  

Topical Updates  

We are excited to announce the new de-
sign of the Topical Updates for 2021. If 
you have not signed up before and would 
like to start receiving substantive bi-weekly 
updates in one or more practice areas, 
please visit the topical updates page on 
our website to sign up. You can select 
from the following areas of law:  

Criminal 

Employment 

Estates and Trusts 

Family Law 

Intellectual Property 

Pension Benefits 

Real Estate 

Tax 

The Supreme Court & Con Law 

Torts 

If you have any questions about this 
please feel free to contact our Reference 
Librarian, Amy Kurlansky.  

Upcoming CLEs—Live Interactive 
Webinars 

Thursday, February 18, 2021, 12 PM– 1PM 

CHANGE Court 

Presenter:  Hon. Heather Russell 

1.0 general credit pending in OH, approved 

for 1.0 general credit in KY. 

mailto:akurlansky@cms.hamilton-co.org
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Overdrive E-Book Resources 
 

Law Library subscribers have access to a va-
riety of  Overdrive E-Book Resources, includ-
ing those listed below. If you have questions 
about these resources, contact the reference 
staff at reference@cms.hamilton-co.org or 
513.946.5300. 

 
Andersonôs Appellate Practice and Procedure 
in Ohio   
 
Andersonôs Ohio Civil Practice with Forms  
Vols. 1-5 
 
Andersonôs Ohio Consumer Law Manual   
 
Andersonôs Ohio Criminal Practice and Proce-
dure   
Vol. 1 
Vol. 2 
 
Andersonôs Ohio Domestic Relations Practice 
 
Andersonôs Ohio Family Law 
Vol. 1 Domestic Relations   
Vol. 2 Juvenile Court Practice and Procedure 
 
Andersonôs Ohio Manual of Criminal Com-
plaints and Indictments   
 
Andersonôs Ohio Personal Injury Litigation 

Manual   

 

Andersonôs Ohio School Law Manual  

 

Andersonôs The Simple Will in Ohio   

 

Discovery in Construction Litigation 

 

Epstein and Nickelsô Principals of Bankruptcy 

Law 

 

Federal Rules of Evidence 

 

Indiana Model Civil Jury Instructions  

Kentucky Evidence Courtroom Manual   

 

Kentucky Instructions to Juries: Civil 

 

Kentucky Instructions to Juries: Criminal 

 

LexisNexis Ohio Rules of Court Annotated 

Vol. 1A: State    

Vol. 1B: State 

 

Vol. 2A: Local 

Vol. 2B: Local 

 

LexisNexis Ohio Rules of Court Annotated 

Vol. 3: Federal  

 

Ohio Annotated Workersô Compensation Law 

Handbook   

 

Ohio Criminal Law Handbook   

 

Ohio Evidence Courtroom Manual   

 

Ohio Insurance Law Handbook    

 

Ohio Juvenile Law Handbook    

 

Ohio Liquor Laws and Rules Annotated   

 

Ohio Transaction Guide 

Vols. 1-17 

 

Representing People with Mental Disabilities 

 

Sixth Circuit Criminal Handbook  2020 Sum-

mer/Fall 

 

Sixth Circuit Criminal Handbook  2020 Win-

ter/Spring 

 

Weissenbergerôs Ohio Civil Procedure Litiga-

tion Manual  

 

Weissenbergerôs Ohio Evidence Treatise  

mailto:reference@cms.hamilton-co.org
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 Upcoming CLEs 
 

Hamilton County Law Library  

Hamilton County Courthouse 

1000 Main Street, Room 601 

Cincinnati, OH  45202 

 

ADDRESS CORRECTION REQUESTED  

 

INSIDE THIS MONTH 

¶ Tech Tip:  On-demand CLEs  

¶ Subscriber Renewals 

¶  Upcoming CLEs—Live Interactive Webi-
nars 

¶ E-Book Resources 

January 2021 Law Library Newsletter 

 

 

Upcoming Events:  
 
Friday, January 1, 2021, Library Closed:  Happy New Year!!!! 

Monday, January 18, 2021, Library Closed in honor of Dr. Martin Luther King, Jr. Day 


